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LAV .all g it ™

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

—

Honorable R. A, Earton
County Attorney
Calhoun County

Port lavaca, Texas

Dear 3ir:

W9 are
ins as followss

the/reguest of the Hayor

" thes Clty of Port lavaca,

- Ay have your opinion as

spality of & _p opcsal to expend soms fifty
yilars of the funds now on hand in toe

y the cit{ under the provisions
¥ passoed at the rezgular session of

"You will recall that your Departmont has hore-
tofore rendered an Opinion No, 0-4117 as to tie Con-
atitutionality of such act in which it wes aeldy

* tThat House Bill Ro. 7 supra, wheérein it sselks

to remtit taxes to conatruot seawsalls or treakwaters
is not violative of the Constitution of Texas, tut

—
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that it is unconstitutional in so far as it
soeks to remit taxes to construct Hardors. Te
furthsr hold that the striking of the word
"RARBORS™ from the ©ill does not invalidate
the balance thereof.! '

"The City Commission is determined to abide
by your opinion as to the legal use of these
funds and it is for that reason that we requeat
that you reconsider that part of your opinion
No, 0=4117 on peze 3 in which you statet

" tJe are of the opinion that bI no strstch
of the imagination ¢could the term “Harbor® de
included within the meaning of the words, "3oa-
wall and Breakwatera? !

*In order that you may underatand the basis
of our request and the need that faces the Cone
mission let us present these facts, None of ths
nonsys aceruing from the sales of tnesse bonds,
thouzh voted in 1941 have been expended, ocscause
we felt that the construection of our mich needed
seawall hore in front of town mizht impede tnre
way offorts as it would take leabor and eritical
naterials, so ve are investing such funds in war
bonds. Now the U. S. Engineers of the Department
of VWar have determined the need for a Storm Bardor
for the protection of Government vessels and those
supplying the army camps at Indiancla, Matagords
Island and Mategords Peninsula,

"The plans ars &li complete for this structure
«and the U, S, Engineers now request that the Ci
expend some fifty thousand dollars in the projact,
The loocation of the proposed storm harbor of refuge
is sbout one mile south of the City limits of the
City of Port lavaca, ¥e have explalned that your
prior opinion 1s binding upon us but tuey presont
that the harbor will be astually dredgsed with
Pedoeral funds so that the City will not be expende
ing its funds from the oconstruction of a harbor
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but in protecting tho mouth of the harbor by
the construotion af necosaary breskwaters and
by the btulldir3 of wharves, docks and tie wp
neoorings for ths proteoticn of ahipping, We
dasire %0 ald ths wvar efforts if possibls U7
aldiog In the protootion of Goverament property
and you san help us dete:wmine ocur sourss of
aotlion by enswering the following quooti.ns:

“l. - Can the 0ity of Port Lavaca expend soa-
721l funds derived under House 8111 Ho, T on a
projoat, to be aituate approximately a ails from
the existing City limits, to bo & harder of re-~
fuge for boats, on City asquired proporty, wis.se
such structure will not protect existing oy erty
now within the City Limitg?

"2, “ould such expenditure be lesal i1r sald
property is taken into the City liwmits, altasy
vy & vote of the poople or by eay other mzamer
autiiorized by lavw?

"3s Can the Gity of Fort lavaca expend suoh
geavall funds to aid the Yederal Government in the
construction of & storm harver, if such funds sre
used cnly for treeicvuters, Waarves, and dockn?

e will appreciate your serious considaeration
of both the law mid ths vecesaity of action with
vhioh we are ooxfronted, e have no other funds
and our tax limii is exhausted.®

feplying te the forezeing, you are advised that vwe
adikero to the opinion oxprossed by us in dplinton #o. U-~i117
to the effect that the term "darbor® is not inoluded witialn
tas moaning of the vords "Seawslls and Irosxeataps”.

o e

An examination of the proceedings authoriziag the
lasuence of City of Port lavaca Eeawsll and Breakwater Londs
in 104) diasclosos that the City Commisaion mads tus iollowing
3tetomont in the ele¢tion order, notice ol vloctiou end ordie
nance authorizing the issuance of the bonds: "rFor tLas purpose
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of construeting, repaliring and improving seawslls and break-
wators to protect the City of Port Lavaca {rom continuing
and recurring calamitous overflows, wnlch improvements ars,
in the opinion of the City conmisnion. essential to adoequate
protoestion of sald City.® This gtatement coastituted a pled;e
to the voters thet the money derived froa tie ssls of ilns
oonds would be expendsd to protset the City of Fort Lavaca,
In the case of Strength v, 3lack, 246 S, #. 73, tid Suprems
Court held that after desiznating roads to be improved prior
to road bond election, coxniesioners' court could not change
such designation after ths sleotion, In our opinion the
construstion of breakvalers, wharves and docks to protast a
“narvor a mils south of the city limits 1s a different purpose
{rom the one submitted to the votsers, Asain, the purpose as
submitted 1s entirely consistent with tae lan;ua;e contajined
in Article 11, Sootion 8 of the Conatitublon, wialica AULAOD=
izes thse Legislature to aid by donmation . . . tae ccastruo-
tion of seawalls and bresksators, but, as hold in our Upinien
N0, O0=~4117, does not authorirs suoh donation for the construce
tion snd improvement of Lharbors.

f1th referense to your second question, there is no
authority for a oity operating under the gonsral law to extend
its limits, except trat conteined in Article 974, which suthor-
izea the addition of territory adjoining thes limits of any oity.
to the extent of one~helf =:milo in width, See City of Gladewanter
v. State ex rel, Walker, 137 s, ¥, (2d) 641, Even if the city
of Port lLavaca could exteond its boundaries, we are of the opin-
ion that the asituation would not be different, since the pur-
pose for which the bonds wore voted clearly contemplated the
congtruotion of seawalls and breakwators to protact the City
of Port lavaca as it oxiatsd at the time the election was hsld,

As indicated adbovo, w5 angwer all fores of your quese
tions in the nezative,

» 104% Yery truly yours
ATTORNEY GENZRAL OF TiXAS
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